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(c!1) ~~/File No. GAPPL/COM/STP/4295/2023 /? o g-J- .-y
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Order-In -Appeal and date 15.03.2024
a1RafaTu] $f7rdz&, gar ( '3fCITT'f)('lT)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('tf) sari ash a5l f2afar
20.03.2024Date of Issue

Arising out of Order-In-Original No. CGST-VI/Dem-
(s-) 352/BHARATBHAI/AC/DAP/2022-23 dated 28.02.2023 passed by The Assistant

Commissioner, CGST & CEx, Division-VI, Ahmedabad South Commissionerate.

'3J fleaaafat mrq 3it YcTT ; M/s Bharatbhai Pravinchandra Daftary,
('i:f) Name and Address of the 1001, Satkar Complex, B/H Swagat Complex,

Appellant C. G. Road, Ellisbridge, Ahmedabad- 380009

Rl&f zaft-n?ziahs srwamar?at az< sr?gr ah #fa zrnRenfa R7 arrg ea
srf@rad aRr serf srrar rlewr saaarqmmar2, tr fasea am2rafa gt aaar?t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) arr3graa zca sf@Ra, 1994 ft nr saa fl aatg gmi akaqt na Rt
3-arr # qr 4cm eh siavia gatur 3raaa zfl fa, sa war, fe iarar, twra fa,
atft ifer, star tr sra, iaa rf, a&fl«%: 11ooo 1 lRsReg :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(a) rahaz fr zag artr fii affaa +rr zrmt faafa #3u#tr g

3gra grahRae'mitraharzf#fra atqt i auffaa z
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(T) zf? sea mr rat fat far tah arz (atqr a) ffafrrrl gt

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3ifai:r \:I ,91 c. rl # \:I ,91 c. gen h para a fu it spet ae trRt n{2 sit dk star it sr
mu tu4 frh gar@a rgmn, sf a rdRa err™ tR "llT GfR #-fcRr~ (<t 2) 1998
mu 109 WU~~ i]l:!,"~I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) aftsgra gen (sf) [mural, 2001 afa 9 a siaf Fc1f.ifcf2 7qr «in-8 #?t
fail , )fa arr?st a ff arr fafeta cflrf mr h +flag-s±grusf sr?gr Rt ztt
gait a rr 3fa aar far mar lfgl sh arr arar < # gr ff a siafa mu 35-~ #
f.:tmfta- .fr% rat+ hah arr €ln-6artr uf fr2ft aif@qt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf4a s#er hTr sziir am vn atas?atsrk am ghat sq? 200/- #tr 4ram Rt
~3lR~fiQ-jtJ{cfi4-I Q;cfim-?1-~~cTT 1000/-#'filtf~cfil"~I

The revision application shall be accompanied by a fee of Rs.200/- wher,e the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flr gr«ea, hr4la zqraa greavar# &J cf)J)a nrznfelaswr a 7Ra aft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-o,9lc.'i ~~. 1944~mu35-~/35-~%aicrmr:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 3fRa qR±a aarc r4mar a saar Rt sfla, sfltmRr gas, l4tr
sgra green v tats s4la tzar@aw (fez) Rt up?Ir 2hr ft~a, zrarar # 2d +Tr,
iil§½lffi 'l-Jclrf, 3TTwrr, frrnl{rl!ll{, 6l~4-l~liill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector.,.emr~of the

/ r'',t'li •/1"'place where the bench of the Tribunal is situated. o" ., »
-i-;"'r:,li''·~~- r.-..<~~
8 •? ·ares %ea' aE: ..e E
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(3) flz?gra&n srailaarr ?tar z at 7@tag star afRl mr 4rat 3fa
in fat sr leg sr as hgt gr f fa far 4&t mtf aa a fc zrnf@fa al7
r4T41T~ cf?l- "C;9i~ ~~ mcfiR cf?l- "(;9i~~ \llTTIT i. I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) Tr4raq gr«ca sf@far 1970 Ten istfera #t~-1 a iafa fafRa fag gars
sraanrarr?gr zrnffa fr If@rant3gr -?I"~ cITT" "C;9i "S!TTl1R ~ 6. 50 #r cfiT .-4141 cvl4
gen f@ewe«rgtr arfeut

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zit iaf?erul #t f.i4-5101 m~mm cm- 3TI"{ m ~1:[Trj""~~ \llTTIT t '5fl" mi:rr
gr«e4, {ha 3qrar gra qi aata sf ffi4 .=lfPTTf'~ (cfi t 4 Yfcl RI°) f.=r:n:r, 1982 it~ ti
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gea, haraagraa greens qi aata z4tr +nrnf?2raw (fez) a4 #fa zftt atr
iJ' cficf0lP-li•t (DemaI1d) ~~ (Penalty) cfiT 10% Tf ;jj1TT cfi"{iTT 3tfu7-4" t1 q_l~1ifch,~ Tf ;jj1TT

10~WQ; ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

aha 5eraca s# hara a siafa, gr@rgtafrRti (Duty Demanded) I

(1) is (Section) llDt~RmRcrDm;
(2) fr+a +4z #fee Rt zufgr;
(3l~~mmt f.=r:n:r 6 t~~um,

For an appeal to be filed before Lhe CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < s?gr# fasrf qf@rawr #awzi greens rzrar gear r ass fa ct I Ra W cTT l=ll<T~~
green # 10% warri sgt #aa awv fa c11 Raa gt aa avs a#10% ratu #Rt sraft 2

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalt are in dispute,
or penalty, where penalty alone is in dispute."

ic "' . ,,"',. ..; --·+&. +
.:,,,") d-
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F. No. GAPPL/COM/STP/4295/2023

3r41f1 3re/ ORDER-IN-APPEAL

The present appeal has been filed by MIs Bharatbhai Pravinchandra Daftary,

1001, Satkar Complex, B/H Swagat Complex, C. G. Road, Ellisbridge, Ahmedabad-

380009 (hereinafter referred to as 'the appellant') against Order in Original No.

CGST-VI/Dem-352/BHARATBHAI/AC/DAP/2022-23 dated 28.02.2023

[hereinafter referred to as 'impugned order'] passed by the Assistant Commissioner,

CGST & CEx, Division-VI, Ahmedabad South Commissionerate [hereinafter referred

to as 'adjudicating authority' ].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No.ABPPD5272K. As per information

received from the Income Tax Department, it was observed that during the period

F.Y. 2014-15, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor paid

Service Tax thereon. Accordingly, in order to seek information, letter was issued to

the appellant calling for the details of services provided during the period. But they

didn't submit any reply. Further, the jurisdictional officers considering the services

provided by the appellant as taxable, determined the Service Tax liability for the F.Y.

2014-15 on the basis of value of 'Sales of Services' under Sales/Gross Receipts from

Services (Value from ITR) and Form 26AS for the relevant period as per details

below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax
No. F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be

demanded (in Rs.)
1. 2014-15 43,20,011/- 12.36% 5,33,953/-

3. The, appellant :was issued Show Cause Notice No. V/WS06/O&A/SCN

92/2020-21 dated 23.09.2020 (in short SCN) proposing to demand and recover

Service Tax amounting to Rs.5,33,953/- under proviso to Section 73 of Finance Act,

1994 along with applicable interest and penalties.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

e Service Tax demand of Rs. 5,33,953/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,

1994.

4
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F. No. GAPPL/COM/STP/4295/2023

e Penalty of Rs. 10,000/- was imposed under Section 77(l)(a) of the Finance Act,

1994.

o Late fee of Rs. 40,000/- was imposed under Section 70 of the Finance Act,

1994 read with Rule 7C of the Service Tax Rules 1994.

o Penalty of Rs. 5,33,953/- was imposed under Section 78 of the Finance
Act,1994.

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

» The appellant stated that they are working as an insurance agent for L.I.C of

India and earned Commission Income.

► The Appellants are not liable to pay service tax since the same is covered under

Reverse Charge as per Notification No. 30/2012-Service Tax dated 20.06.2012.

► The Appellant are also eligible for Small Scale Service provider exemption

under Notification No. 33/2012-ST dated 20.06.2012.

6. It is· observed from the records that the present appeal was filed by the

appellant on 23.05.2023 against the impugned order dated 28.02.2023, which was
. .

reportedly received by the appellant on 03.03.2023.

6.1 It is. also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994. The

relevant part of the said section is reproduced below :

"(3A) An appeal shall be presented within two months from the date of
receipt ofthe decision or order ofsuch adjudicating authority, made on and
after the Finance Bill, 2012 received the assent ofthe President, relating to
service tax, interest orpenalty under this Chapter:

Provided that the. Commissioner of Central Excise {Appeals) may, ifhe is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaidperiod of two months, allow it to
be presented within afurther period ofone month. "

6.2 As per the above legal provisions, the period of two months for filing appeal

before the Commissioner (Appeals) for the instant appeal ends on 02.05.2023 and

further period of one month, within which the Commissioner (Appeals) is empowered

to condone the delay upon being satisfied with the sufficient reasons shown by the
.a " ta,
•"sy",/1,tfp ,.., """·{•;. '(~-:s .:,· .•.Y:1:'·•--. ·('? -~
·}:+ Y •rk- «5e. aounr· ,r .. ·

%% "Zs,s 'y
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F. No. GAPPL/COM/STP/4295/2023

appellant, ends on 02.06.2023. This appeal was filed on 23.05.2023, i.e after a delay

of 21 days from the stipulated date of filing appeal, and is within the period of one

month that can be condoned.

6.3 In their application for Condonation of delay in filing the appeal, they

submitted that during the course offiling appeal, they were struggling for payment of

pre-deposit challan since they were not registered with the service tax department.

Due to some technical reasons their registration and payment of challan were not

getting within the time limit. These reasons of delay were also explained by them

during the course ofpersonal hearing, the grounds ofdelay cited and explained by the

appellant appeared to be genuine, cogent and convincing. Considering the

submissions and explanations made during personal hearing, the delay in filing

appeal was condoned in tenns of proviso to Section 85 (3A) of the Finance Act,
1994.

7. Personal Hearing! in the case was held on 19.02.2024. Shri Pratik Trivedi,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

stated that-_the:::.appeHant. is an insurance agent of LIC and received insurance

commission: which· is: liE!,ble in RCM. Hence no Service tax liability at their end.

Further he requested for two days' time to submit Balance Sheet, P&L, Ledger, ITR
and 26AS (forprevious year).

8. I have carefully gone through the facts ofthe case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal

hearing, the impugned order passed by the adjudicating authority and other case

records. The issue before me for decision in the present appeal is whether the demand
·. . • i .

of service tax amounting to Rs. 5,33,953/- confirmed under proviso to Section 73 (1)
I <

of Finance Act,1994 alongwith interest, and penalties vide the impugned order

passed by the adjudicating authority in the facts and circumstances ofthe case is legal
# · - - •

and proper or otherwise. The demand pertains to the period ofFY. 2014-15.

9. I find that the SCN was issued to the appellant on basis of income tax data

without any verification and the impugned order was decided ex-parte.

1 0. During the course of personal hearing, they argued that the appellant was an
: • . •• .; , ~ ' ! ' . • ; .

Insurance /Agent and they have provided services related to Insurance Policies and
,· lr.·.✓ · : . _; _, _, '.l.~. ,__ ;__ - .,_;·: _ .

earned commission .income. Fence, the liability of Service if?eo .t of the. 5,%.
6 j a, 'z.

'f@,, «- •e + tat, tn ', ·

1 5sj".1
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F. No. GAPPL/COM/STP/4295/2023

amount of Comrp.issioh: Income is to be borne by the Service Receiver on RCM basis

in terms of Notification No. 30/2012-ST dated 20.06.2012. The appellant have

submitted the Form 26AS, wherein the TDS has been deducted by the Life Insurance

Corporation of India for amounting to Rs.36,92,790/- for Commission Income out of

taxable value Rs. 43,20,011/-. However, I find that in the Income Tax Return for the; .. . - . . ·~- .:, :

F.Y. 2013-14(A.Y. 20f4-15), the turnover of sale of service is shown as "o" but in
• p • • ·•. • • -~ • •

the very same ITR in other income column income from commission as shown as Rs.

52,07,433/- and in Form 26AS, the TDS has been deducted by the Life Insurance

Corporation of India for amounting to Rs.7,10,223/- for Commission Income in

previous year.· Therefore the taxable income received from Commission income of

Rs.44,97,210/-· which is above threshold. Due to these contradicting claims the

matter needs verifications.

11. I also find that the appellant submitted various documents in support of their
... . ',:' -

claim for exemiptior: fr'om service tax, which was not produced by them before the

adjudicatin'g: aJth6rify:art~f fii~st time submitted at appeal stage. In this regard, I am of
,· «

..

the considered view that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating authority. They should

have submitted the relevant records and documents before the adjudicating authority,

who is best placed to verify · the authenticity of the documents as well as their

eligibility for exeinption. ·

12. Consid~ring'the J~ct's of the case as discussed hereinabove and in the interest of

justice, I a.in 6:f.ihe· ccirisiclered view that the case is required to be remanded back to

the adjudicating 'authority to examine the case on merits and also to consider the

claim of the· appellant for exemption from the service tax. The appellant is directed to

submit all the records and documents in support of their claim for exemption from the

service tax: before' the adjudicating authority. The adjudicating authority shall after

considering the records and- documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

11. In viewofthe above 'discussion, I remand the matter back to the adjudicating

authority to recorisider the issue a fresh and pass a speaking order aftg f@}loving the

nsits or+ii tine. %%}
-· . g %s.-·0•. . '3

.. ' . .. -~ . . r ~- J ,;·,.~t j~ s l
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F. No. GAPPL/COM/STP/4295/2023

12.

Theappeal'#tea 6jhappellant stands disposed of in above terms.
· ?· • .s :. . ..

~c41fcla1Att .

J-f cj? (J-fLITffi)
4l fl gri, 3ienarsra

31721#d (34la)
,:)

Dated: / Sf-March, 2024

By REGD/SPEED POST AID

To,
M/s Bharatbhai Pravinchandra Daftary,
1001, Satkar Complex, B/H Swagat Complex,
C. G. Road, Ellisbridge, Ahmedabad-380009.

Copy to:
1. The Principal Chief Commissioner, COST and Central Excise, Ahmedabad.
2.

4.

The Commissioner, CGST and Central Excise, Ahmedabad South.

The Deputy/Assistant Commissioner (RRA), COST and Central Excise, Ahmedabad South.
C,1.': ·

The ::'/Assistant Commissioner, COST & CEX, Division - VI, Ahmedabad South

Commissionerate.

·• ·y

PA File.

5. The Superintendent (Systems), COST, Appeals, Ahmedabad, for publication of OIA on
website.

Guard file,.6.

/.
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